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(by Failure tc Abate.

(1) If the operator fails to meet the time set for
abatement of a notice of wviclation issued pursuant to subsecticn
20.2. of this section, the Commissioner shall issue a cessation
order; -Or

(2) TIf the operator fails to meet the time set for -
accomplishment of any interim step of a notice of violation
issued pursuant to subsection 20.2 of this section, the
Commissioner may 1ssue a cessation order.

(c¢) All cessation orders shall be issued as follows:

(1) A cessation order shall set forth in writing with
reasonable specificity:

(A) The nature of the condition, practice or
viclation for which the order was issued;

(B) The remedial action or affirmative obligation
reguired by the operator, 1f any, including any interim steps;

X {C) The time established for abatement, if
appropriate; and .

(D) A reasonable description of the portion of
the prospecting or surface mining and reclamation operation to
which it applies.

(2) Reclamation operations and other activities
intended to protect public health and safety and the environment
shall continue during the period of any cessation order unless
ctherwise provided in the order. ,

(3) The Commissioner mav modify, terminate cor vacate a
cessation order for good cause, and may extend the.time for
abatement if the failure to abate within the time previously set
was not caused by lack of diligence on the part of the operator.
A cessation order shall not be terminated or vacated because of
the coperator's inabklility to comply with the terms of abatement.

A (4) The Commissioner shall terminate a cessation oxder
by written notice when it i1s determined that all. conditions,
practices, or violations listed in the order have been abated.
The termination notic¢e must be in writing and shall not affect
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the right of the Commissioner to assess. ClVll penaltles for the
violation. = —

{d) ©Notice of Informal Conference. Notices of informal
conférences held as a result of a cessatlion order issued pursuant
tc the provisions of subsection (a), Section 16 of the Act shall
be posted at the nearest regional ocffice and sent by mail or
communicated verbally, whichever is more practicable, to any
person who filed a report which led to a cessation order for
which the informal conference is to be held. The results of the
informal ceonference shall be provided to any person who filed a
report which led to the order within five (5) days after the
close of the informal conference. . -

(e) Within sixty (60) days after issuing a cessation order,
the Commissioner shall notify in writing any person identified as
owning or contrelling the permittee, that the cessation order was
issued and that the person has been 1dent1f1ed as an owner or
controller. - : _

20.4 Show Cause Orders.

(a) General. Where the Commissioner determines that a
pattern of violations of the aAct, these regulations or the terms
and conditions of a permit exists or has existed, and that the
violations were caused willfully or through an unwarranted
faildre toc comply, the Commissicner shall issue an order
reguiring the permittee to show cause why the permit and the
permittee’'s right to mine under the Act should not be suspended
or revoked., For purposes of this subsection a willfully caused
violaticn is a violation resulting from an intentional act or
omission, and an unwarranted failure to comply means the failure
of the permittee to prevent the occurrence of any violation or
the failure to abate any vioclation of the Act, these rules and
regulations, or the terms and conditions of the permit due to
indifference, lack cf diligence or lack of reasonable care.

(b) Criteria fcr Establishing a Pattern of Viclations. The
Commissioner may determine that a pattern of vioclations exists or
has existed, basedwhere violations were cited on two or more
inspections of the permit area within any twelve (12) month
period. In making such a determination, the Commissioner shall
take into consideration the following circumstances:

(1) The number of previcus violaticns cited on more
than one cccasion for the same or related requirements of the
Act, these rules and regulations, or the terms and conditions of
the permit;
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{2} The number of previous vicolations, cited on more
than one occasion, of different reguirements of the Act, these
regulations or the terms and conditions of the permit; and

(2} The extent to which the v;olatlons were lsolated
departurses from lawful ccnduct.

{c) Duplicate or Similar Vicolations. The Commissioner
shall promptly review the history of wviclations of any permittee
who has been cited for violations of the same or related
regquirements of the Act, these regulations or the terms and
conditions ¢f the permit during three (3) or more inspections of
the permit area within any twelve (12) month pericd. After such
review, the Commissioner shall determine whether or net a pattern
of. violations exists.

(d) Permittingee Responsibility. Viclations by any persons
conducting surface ccal mining operations on behalf of the '
permittee shall be attributed to the permittee, unless the
permittee establishes that they were acts ¢f deliberate sabotage.

(e) Hearings and Appeals. If the permltbee files an answer
to the show cause order and regquests a hearlng, a public hearing
ghall be held. The Cecmmissioner shall give thirty (30) days
advance written notice to the permittee and any interested party
who requests intervener status of the date, time, and place of
the hearing. The Commissioner shall publish the nctice if
practicable, in a newspaper of general circulaticn in the area of .
the operations, and shall also post the notice in the reglonal
office of the Department of Energy nearest the operation.

(f) Consent Agreement. When the permittee demonstrates
that sufficient resources are available to him to abate the
viclation(s), the Commissioner may enter into a consent
agreement.

(g) Hearing Record and Decisions. Within sixty (60) days
following the hearing, the Commissioner shall issue a written
determination as to whether a pattern of violations exists, and
furnish to the operator and all other parties to the hearing a
written decision or consent order and. the reason therefor,
concerning suspensicn or revocation of the permit.

{h} Revocation and Suspension. If the Commissioner revokes
or suspends the permit and the permittees right to mine under the
Act, the permittee shall immediately cease surface coal mining

- o : - : 231




Title 38 ) ] -

CSR 2 : ] :
Section 20 - . ) } -

operations in the subject permit area, and initiate the
appropriate remedial action as follows. : -

(1) If the permit and the right to mine under the Act
are revoked, the operator shall complete reclamation within the
time specified in the revocation order; or

(2) 1If the permit and right to mine under the Act are
suspended, the c¢perator shall ccomplete all affirmative

cbligations to abate all conditions, practices, or violations, as

specified in the suspensiocn order.

(i) Failure to Abate. Whenever a permittee fails to abate
a violation contained In a notice of violation or cessation order
within the abatement period set in the notice or order or as
subseguently extended, the Commissioner shall review the
permittee's history of violations to determine whether a pattern

cf _vioclaticns exists and shall issue an order to show cause where

appropriate.

{j) Consent Agreement. If, at any point in the enforcement
process following the 'issuance of a notice of violaticn, a -

eensentcessation order or a show cause order, a consent agreement

is reached between the Commissioner and a permittee and/or .
operator, the following standards shall apply tc that consent
order: . ] _

(ly The Commissioner will require all abatement work
mandated in the consent agreement to be performed in the most
expeditious manner physically possible. In no event shall the
time period in which remedial action must be completed exceed one
(1) year, nor can extensions to abatement times in consent orders
total more than one vear; provided however, that for sites
permitted before the effective date of these regulations, the
Commissioner may grant a future extension if he finds in writing
that excepticnal circumstances exist which preclude abatement in
the twelve-month peried.

{2) Violation of any term in a consent agreement shall
result in immediate forfeiture of the bond for the site, unless
the Commissioner finds in writing that: :

(A) The operatcr and/cr permittee have shown gocd
faith in taking remedial actions required by the consent
agreement; and _

{B) No environmental harm has resulted or will
result, frém the subject viclation.
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{3) ©No consent agreement shall be agreed to 1f the
permittee, and/or operator or any entity owned or controlled by
the permittee and/or the cperator, has violated or is in
violation of a previcus cecnsent agreement; provided however, that
the Ccmmissicner is reguired to make only kest efforts to
determine if said viclaticn or ownership and control ties exist,

{4) No consent agreement can be reached on a site if
the permittee and/or operator have previocusly entered into two
consent orders on the same site. -

The standards set forth in (1) through (4) above shall apply

to any extensicn, modification, c¢r other change in any existing
consent agreement. e

20.5 Civil Penalty Determinations.

(a) Notice of Viclation Assessments. The Commissioner
shall review each notice of violation and determine whether or
not & civil penalty will._be assessed and the amount of the
penalty. The Commissioner for each notice of violation, may
assess a separate civil penalty for esach day of the viclaticn,
beginning with the date of issuanece-ef-a-netice-sf-violation to
the, date of abatement of the wviolation. In determining whether
or not to assess a separate daily civil penalty and determine the
amount of the civil penalty, the Commissioner shall consider
those factcrs specified in subsection {¢), Section 17, of the
Act, and subsection 20.7 of these regqulations, and may consider
the extent to which the operator may have gained any aconomic
benefit as a result of a failure to comply. Any notice of
violation which continued unabated for two or more days after the

initial abatement period, and received a civil penalty assessment

of 33,500 or more, shall be assessed the penalty amount for a
minimum of two separate days. TFhe-determination-as-to-whether-eor
net-te-agsess—a-civii-penaity-itf-the-ameunt-is-tegs-than-ene
theusand-dettars-{£317666+-witi-be-at-the-diseretion-of-the
Commissioners--Neticez-of-vislations-with-a-serieusness-rating-of
4-er-greater-shalti-be-agssessed-regardiess-ef-the-amnount~
Termination ¢f a notice of. violation shall not affect the right
cf the Commissioner to assess a civil penalty for those
violations. : -

(b) Cessation Order Assessments. The Commissioner shall,
for each cessation order, assess a civil penalty in accerdance
with subsection (a), Section 17, of the Act for each day of
continuing violation, except that such penalty shall not be
assessed for more than thirty (30) days. Each cessation order
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shall have an initial assessment in accordance with subsection
20.7 of these regulaticns. If the cessation order has not been
abated or modified within the thirty (30) day period, the '
Commissioner shall initiate action pursuant to subsections (b),
(£), ©r (h), Section 17, of the Act as appropriate. If the order
is suspended in a temporary relief proceeding, the periocd
specified for the abatement shall not end until the date on Whlch
the Commissioner issues a final order with respect to the
violation in guestion. If judicial review proceedings are -
initiated in which the order is suspended by court, the daily
assessment of the civil pénalty shall not be made for any perlod -
before entry of a final order by the court. -

20.6 Procedure for Assessing Civil Penalties._

(a) Assessment Cfficer - Duties. For the purposes of this
section, the assessment officer shall not determine the proposed
penalty assessment until such time as the Commissioner has caused . .
an inspection of the violation to be conducted and the findings
of that inspection are submitted to the assessment officer in
writing. The Commissioner must conduct the inspection cof the
violation within the first fifteen {15) days after the notice or.
order was served. The assessment officer may continue
conférencés, conduct investigations, and interview witnesses as
necessary.

(b) Determination of Civil Penalty Amounts. Civil penrnalty
amounts for notices of violation shall be determined in
accordance with the factors specified in paragraph (c), Section
17, of the Act and the numerical point system in subsection 20.7
of this section. Within fifteen (15) days of service of a notice-
of vioclaticn or cessation order, the person to whom 1t was issued
may submit written information about the violation to the
Commissioner and to the inspector who issued the notice of
vieclation cor cessation order.

(c) Notice of Assessment. The Commissioner shall provide a
copy of the proposed assessment and the accompanying worksheet to
the cperator by certified mail, within thirty (30) days of the
date of the issuanceinitial inspection of a nctice er-exrder cf e
violation or within thirty (20) days of the abatement or the '
thirty (30) day assessable time period of a cessation order,
whichever occurs first. Thne Commissioner shall also give notice
including any worksheet, in person or by certified mail, to the
cperator of any penalty adijustment as a result of an informal -
conference within thirty (30) days following the date of the
conference., The reasons for reassessment shall be documented in
the file by the assessment officer. The Commissicner shall
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consider any information submitted pursuant to paragraph (b) of __
this subksection in determining the facts surrounding the

violaticon and the amount c¢f the penalty. Unless a conference has
been requested, the Commissioner shall review and if necessary
reassess any penalty considering facts which were not reasonakly
available on the date of issuance of the proposed assessment
because of the length ©of the abatement period. The Commissicner
shall serve a copy of any such reassessment and of_the worksheet
showing the computation of the reassessment within thirty (30)
days after the date the viclation is abated. -

(d) Notice of Informal Assessment Conference. The time and
place of an informal assessment ccnference shall be posted at the
nearestrespective Department ¢f Energy regional office-tes-the
operation, at least five days pricr to the conference date. Any
pPerscn shall have the right to attend and participate in the
conférence. -"Any person, other than operator and Division of
Energy representatives, may submit in writing at the time of the
conference a request to present evidence concerning only the o
violaticn(s) being conferenced. Such reqguest shall be granted by
the assessment officer only for the specific violatieon(s) in
guestion. Should problems arise due to scheduling, they
assessment officer may continue the conference to a later time
and/or date as the assessment officer deems necessary to honor
other scheduled cconferences.

fe) Informal Conference. An informal conference on the
assessment or reassessment must be scheduled within 60 days of
the receipt of a request, pursuant to paragraph (1) subsection
(d) of Section 17, of the Act. Failure to serve a proposed
assessment nctice pursuant to paragraph {c) of this subsectiicon or
hold an informal conference in the time limits specified in this
subsection will not be considered as grounds for dismissal of the
assessment, unless the cperator proves actual prejudice and makes
timely objection to the delay. The conferenceassessment officer
shall consider all relevant information on the violation
including information which may be provided pursuant to
paragraphs (b) and_ (d) of this subsection. Within thirty (30)
days after the conference is held the canferenceassessment
officer shall either:

(1) Settle the issue, in which case a settlement
agreement shall be prepared and signed by the conference officer
cn behalf of the Commissioner and by the person assessed;

(2) Affirm, raise, lower, or vacate the penalty; or
I
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{3) Terminate the conference when it is determined _
that the issues cannot be resolved or that the person assessed is
not diligently working toward resolution of the issues.

(£) Settlement Agreement. If a settlement agresment is
entered into, the pergén assessed will be deemed. to have waived.
all rights to further review of the violation or penalty in
question, except as§ otherwise expressly provided for in the
settlement agreement. The settlement agreement shall contain a
clause to this effect. If full payment of the amount specified
in the settlement agreement is not received by the Commissioner
within thirty (30} days after the date of signing, the
Commissloner may enforce the agreement or rescind it and affirm,
rgise, lower or vacate the penalty within thirty {30) davs from
the date of the rescissiocn.

{g) Rules of Evidence. At formal review proceedings
pursuant to sections 2 and 17 of the Act, no evidence as tc any
statement made or evidence produced by one party at a conference
shall be introduced as evidence by another party, or may be used
to impeach & witness.

(h) Fact of Viclation. The fact of violation may not be
contested 1n a civil penalty review proceeding, if it has already
been decided in a formal review proceeding under paragraphs (3)
or (4) subsection (d) of sectlon 17 of the Act

(1) Escrow. 1If a person requests judicial review of a
proposed assessment, the proposed penaliy assessment shall
continue to be held in escrow until completlon of the judicial
review. - .

(3j) Penalty Adijustment. When an admlnlstratlve cr judlClal
review of a civil pehalty order results in an order increasing
the penalty, the person to whom the notice or order was issued
shall pay the amount of the increase.within fifteen (15) days
after the order is mailed to each person.

{k)y Mitigation. Unless caused by lack of diligence,
inability to comply may be considered in mitigation of the amount
of civil penalty-and-in-estabiishing-a-time-peried-of-the
Sugpensien-cf-a-permit.

20.7 Assessment Rates,

(a) History of Violations. History of previous violations
is an accounting of all Notices of Vieclatiitn and Cessation. Orders .
that_were written on the subject operation in the previous twelve
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(12) months.

Notices of Vieclation and Cessation Orders which

were withdrawn or vacated shall not be included in the
accountlng The amount to be assessed shall be determined by

(100). i o :
}y--Frevieus-viotakien---——=-—--—-——--- Rate-Fer-Vioiatien
.(_
t---Z2-~-—mmm s Nene
———————————————————— 3---5-m—r————mm—————————————————(207080
e — f-——EP--m————————— T —— o= ——— —540+08
———————————————————— over-if--——-=---=-—--—--—-—-—-----55§708

(b) Sericusness of the viclaticn.

1-2

[#3]
I
=

Violation is of an administrative nature resulting
in no harm or danger to the environment or public:
or the standard is viclated tec such a minor degree
that env;ronmental harm or publlc danger will not

result. - =

Violation results in potential or actual harm or
danger remaining in the permit area; or in the
case where the impact extends bevond the permit
area; can be demonstrated that potential danger or
harm or will not result.

Violation extends beyond the permit area and
results in a minor degree of potential cr ‘actual
harm or impact on the public.

Violation can reasonably be expected to result in

significant imminent environmental harm or create .

an imminent danger to the health and safety of the

public.- A violation with a seriousness rating of
7 or higher shall be a cessation crder. .

el 7-89-10 Violaticn extends beyond the permit area and

results in a significant degree of environmental .
harm cor:_danger tc the public.

. 8-16 Vioctatien-is-sr-can-be-reasonably-be-expected-to
———————————————reguit-in-significant-imminent-envirenmentai-harm

er-cragte-an-imminent- danger to-the-health-or
safety-ef-the-pubiic~
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Serieusness- | 0 | 1] 2 131241516 |7 8 19 (10
| Rating U R S RN N RN R B | |
| Amount | - |I86|236}396(668|875| 22 | %6 | 2% | 27 |35
I I | I ! { [ 86 | 7 | 26 | 45 |00
| | 1100120014001600({900(1200(160012100]2700]

(c) Cperatcor Negligence.

0 This violaticn is considered beyond the
control of the cperator or his emplovees
and no negligence can be atiributed to this
violation.

1-2 This violation was a result of an oversight
on the part of the operator and may have
been avoided if more conscientiocus effort
and/or reasconable care were given.

3-4 This violation was obvious and/or no action

was taken by the operator eerreetto prevent the

prokblem.

5-6 The operator failed to adequately respond
- . to previous enfercement-actienwritten
instructions of the inspectoxr to prevent -
this event. , -

7-8 The operator had been officially notified,

effort at correcting the problem. Failure
to abate cesgssation orders shall have a
negligence rating of eight (8).

—————————— Eivii-Penatty Rete-Sehedute---Operator-Negiigence

|Negiigenece . ¢ ] 1121314 57176171 8 |
i S O O O O T T
| Zmount |70 |25 |62 |tZ0|206i3:5/474]653/1000 |
| | [100(225|350]475(600]725|875| |

{d) Operator’'s Good Faith
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Good. faith percentage shall not include a historvy of

violations in the amount. Good. falth percentage shall be rounded"

to the nearest dollar amount

0 Operator failled to take appropriate
action. Violation was modified to a
cessation order.

1-2 Operator took prempt-but-minimal
acticn to cerrect the violation.
Vioclation was extended due toc the
operator taking some corrective action,
but the operator showed a lack of
diligence in abatement. Vieiatien-was------ ————— '
——————— —=————-abkated-pefore-reguired-dates '

3-4 Operator started promptly on remedial
measures and worked diligently to
correct the viclation. QOperateor wasg
hampered in abatement by conditions
bevond his control and violationg had
to be extended. Vieiatien- was- -abated

——————————————— befere-reguired-date.,

5-6 Operator started immediately and
expended all reasonable efforts to
correct the wviolation. Violation
was abated bkeforeby the original
abatement reguired-date,and Wwas not
extended. .

7-8 Operator was already working on
remedial measures and expended
extreme effort in correcting the
viglation. Violation was abated
in less time than the original abatement
reguired date.

| I | I | | | I I I |
|Goed-Faith l o} 12| 3] 4] 5] 6] 7 | 8 [
| Rating I I I I | I I I | I
| I | | I I | I I I I
I | I I | I I I I I !
| | I I | | | | I I |
— T
| Ameunt 3 | & | 88 (2866|363 .| 564| 825|%158| 1582| 2128 |
1 | 0%] 5% |10%]15% | 20%] 25%] I 35%]  40% |
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(e} Determination of Penalty Amount

Seriousness of Violations - _
Operator Negligence

Subtotal

Less Good Faith % -

Sub Total . .

History of Violations +

Total

20.8 When an Individual Civil Penaliy May be Assessed:

{a) Except as provided in paragraph (b} cof this subsection,
the Commissioner may assess an individual civil penalty against
any corporate director, officer or agent of a corporate permittee
who knowingly and willfully authorized, ordered, or carried out a
viclation, failure or refusal. . h '

{b) The Commissioner shall not assess an individual civil
penalty in situations resulting from a permit vioclation by a
corporate permittee until a cessation order has been issued by
the Commissioner to the corporate permittee for the violation and
the cessation order has remained unabated for thirty (30) days.

20.9 Amount of Individual Civil Penaltiy.

{a) In determining the amount of an individual civil -
penalty assessed under subsection 20.8 of these regulations, the
Commissiorer shall consider the criteria specified in subsection
{(¢) of Section 17 of the Act.

(b) The penalty shall not exceed $5,000 for each violation.
Each day of a continuing viclation may be deemed a separate
violation and the Commissioner may assess a separate individual
civil penalty for each day the viclation, failure or refusal
continues, fren the date of service of the underlying notice of
violation, cessation order or other order incorporated in a final
decision issued by the Commissioner until abatement or compliance
is achieved. -
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20.1C Procedure for Assessment for Individual Civil
Penalty. ) o :

{(a) The Commissioner shall serve on each indiwvidual to be
assessed an individual .civil penalty a notice of proposed
individual c<¢ivil penalty assessment, including & narrative
explanation of the reasons for the penalty, the amount to be - _.
assessed, and a copy of an underlying notice of VLOlatlon and -
cessation order. , -

(b) The notice cof proposed individual civil penalty
assessment shall become a final order of the Commissioner thirty
{30) days after service upon the individual unless:

(1) The individual files within thirty (30) days of
service cof the notice of propesed individual civil penalty
assessment a petltlon for review w1th the Reclamation Board of
Review; or _ : - -

(2) The Commissioner and the individual or responsible
corporate permittee agree within thirty (30) days of sexrvice of-
the notice of proposed individual civil penalty assessment to a
schedule or plan for the abatement or correction of the
vicolation, failure, or refusal.

{¢) For purpcses cf this subsection, service is sufficient
if it would satlsfy state requirements for service of &4 SuUmmons
and complaint. -

20,11 Payment of Penalty

(a) If a notice of proposed individual civil penalty
assessment becomes a final order in the absence of a petition for
review or abatement agreement, the penalty shall be due upon
issuance of the final order.

(b) If an individual named in a notice of proposed
individual civil penalty assessment files a petition for review
in accordance with subparagraph (1), paragraph (b), subsection
20.10 of ‘this section, the penalty shall be due upon issuance of
a final administrative order affirming, increasing, cr decreasing
the proposed penalty.

(¢} Where the Commissicner and the corporate permittee or
individual have agreed in writing on a plan for the abatement of
or compliance with the unabated order, an individual named in a
notice of proposed individual civil pénalty assessment may
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postpone payment until receiving either a final crder from the-
Commissioner stating that the penalty is due on the date of such
final order, or written notice that abatement cr ccmpliance 1is _
satisfactory and the penalty has been withdrawn.

20.12 Fees and Costs of Administrative Proceedings.

{a) Regquest for Fees. Any person may on request be awarded
by the appropriate beoard cor court a sum equal to costs and
expenses including attorneys' fees and expert witness fees as
determined to have been reasonably incurred. Such reguest must
be filed within foriy-five (45) days of date of entry of .. . ___.
judgment. S

The request shall include an affidavit setting forth costs
and expenses and an itemized statement of attorneys' fees. The
regquest shall be served upcn all parties who shall have thirty
(30) days to answer the reguest. Cost and expenses including
attorneys' fees may be awarded to:

(1) Any participating party against the violator upon
a finding that there is a violation of the Act, the regulations -
or the permit has occurred, and there is a determination that the
party made a significant contribution to the full and fair
determination of the issues;

{2) To any participating party other than the wviolator
or his representative from the Department of Energy upcn a
determination that the party made a significant contribution to a
full and fair determinaticn of the issues;

{3) To a violator from the Department of Energy when
the viclator demonstrates that the Department of Energy issues
cessation order, a show cause order or notice of wviolation in bad
faith and for the purpose of harassing or embarrassing the
violator, provided that no award shall be made under this
subsection if the Department of Energy prevails upon the issue of
a viclation;

(4 Toc a violater from any participating party other
than the Department of Energy where such participating parties
initiated or participated in the magistrate proceeding in bad = . _.
faith and for the purpose of harassing or embarrassing the
violator; and - . .

{5) To the Department of Enexrgy from any participating

party where the Department of Energy demonstrates that any such
party participating in such proceeding in bad faith and for the
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purpose of harassing or embarrassing the Department of Enexgy.
an award may alsc include attorneys' fees and expert witness fees-
expended in obtaining an award of costs, expenses and attorneys’
fees. Decisions on such awards may be appealed as other cases
under. the Act. : -
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38-2-21 Reclamation Boqrd of Review.

21.1 Open Meetings.

(a} General., "All meetlngs of the Reclamation Board of
Review, pursuant to the provmszons of the Act shall be open to
the public. i o . -

(b) Public Notice. The time, and place of all regularly .
scheduled meetings and the time, place and purpose of all special
meetings shall be made available to the public and the news media
by publishing a notice containing at least the above information
in & newspaper of general circulation in the ccunty where the
site or environmental concern exists, or if the matter under
consideration is of general interest to the pecple of the State
in & newspaper ©f general circulation in the State. .

{c) Emergency Meetings. In the event of any emergency o
requiring immediate official action such efforts to notify the
public shall be taken as c1rcumstances allow B -

21.2 Appeals to the Reclamation Board of Review.

(&) Site Visits. The board may visit the site of the
activity or proposed activity which iIs the subject of the hearing
and take such additional evidence as 1t deems necessary provided
that all parties and interveners be given notice of the visit and
are glven an opportunity to accompany the Beard.

(b) Final Orders. On all appeals to the Beoard, the Board
shall issue a final decision thirty (30) days after the hearing
or within thirty (30) days after the - -testimony presented at the
hearing has been transcribed and checked for accuracy.

(c) Burden of Proof. The burden of proof shall be on the
party seeking to reverse the decision of the Commissioner. '

21.3 Ex parte Communication.

{a) Prohibiticn. Ex parte contacts between representatives
of the parties appearing before the Bcard and members or
representatives of the Board shall be prohibited.
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38-2-22__ (Coal Refuse

22.1 Applicability - Any surface ccal mining operation
which involves the construction, cperatiodon, enlargement, )
modification, removal and/or abandcnment of a coal refuse site
shall be subject to the special previsions of this section in
addition to other applicable permitting reguirements, performance
standards, and enforcement provisions of these regulations, the
Act, and other state and federal laws and regulations.

22.2 Cextification - For purposes of permitting, the
applicant shall submit a separate set of maps, plans, deSLgn
data, and specifications for the refuse dispecsal facility, in
addition to those contained in the permit application.

The disposal facility shall be designed using current,
prudent engineering practices. A quallfled registered
prcfessional engineer, experienced in the design of similar earth
and refuse structures, shall certify the design ¢f the disposal
facility. The disposal facility shall be designed to attain a.
minimum long-term static safety factor of 1.5_and a seismic
factor of safetv of 1.2.- The stability of all foundations and
abutments must be malntalned during all phases of construction.

22.3 Permit Reguirements - General - In addition to the
other permitting reguirements of the Act, these regulations, and
the reguirements of 30 CFR 77.214 and 30 CFR 77.215, each permit
application which inveclves a coal refuse site shall contain the
following materials:

(a) Narrative. A general narrative and discussion of the
proiect to include at a minimum a discussion of existing site
conditions, the design life of the facility, gquantity and type of
ccal refuse t6 be placed on the site, subsidence potential method
cf operation to include clearing and grubbing, topsoil
stockpiling, construction of surface and subsurface drainage
facilities, phases of construction, method and location of coal
refuse placement or removal, coal refuse placement during
inclement weather, routine inspection and maintenance, procedure
to be followed in the event the site is abandoned prior to the
planned design life, and a seguence for construction of drainage
facilities, critical construction phases, reclamation and final
abandonment procedures. In addition, include a descripticn of
the duties, responsibilities and lines of communication ¢f those
persons responsible for the design and construction of the coal
refuse disposal site. All data, graphs, curves, etc., which
provide the basis for hydrologic and hydraulic design of ccal
refuse embankments and impoundments shall accompany other design
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data, plans, and specifications, submitted as part of the permit
application.

(k) Plan View. A plan view of the site showing detailed
contours, limits of the ccal refuse disposal site, all drainage
facilities; lccation of springs, seeps, mine drainage and/or
openings, location of the subdrain system, project staticning;,
location of cross sections, location of borings, test pits and
instrumentation and other pertinent data reguired for project
control. — -

(¢} Cross Secticns. Cross sections of the coal refuse
disposal site transversely and longltudlnally showing original
ground, finished elevations, final configuration of refuse
material, subdrains, diversicn details, spillways, and other L
pertinent features of the site. (ross secticn shall be of _
sufficient accuracy and detail so as to provide a basis for .
stability computations at critical locations.

(d) Sediment Control Plan. A sediment control plan
designed in acgordance with Subsection 5.4 of .these regulations.

(e) Diversions. Each application shall contain plans and
specificaticns for a diversion channel above the coal refuse site
to direct surface water runoff from the contributing watershed
arcund the facility. 8Such diversion channel shall be designed in
accordance with subsectlon 5.3 of these regulations except as
follows:

(1) Design storm. All diversion ditches and stream
channel diversions shall be designed to carry the peak runoff . o
frcm a one-hundred (100) year. frequency, twenty-four (24) hour e
duration rainfall. , ' '

{2) A freeboard egual to or greater than 1+.025val’/3
shall be..added to the design flow depth to obtain the total depth
of the diversion ditch.

(3) EBach diversion ditch must be designed to carry the
peak flow with freeboard from the contributing watershed area.

{4) Diversions shall be designed, constructed, and
maintained in a manner which prevents additional contributions of
suspended solids to streamflow and to runoff outside the permit
area to the fullest extent possible. - : .
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{5) Excess excavated material not reguired fox
construction or maintenance of the diversion ditch must be
properly disposed of in the permit area.

(6) Topsoil removed from the channel excavaticn shall
either be redistributed on another part ¢f the permit area or
stockpiled for a later use. R ' )

(7) All diversion systems shall exit safely beyond the
toe of the embankment in a natural drainway capable ©f carrying
the design flow without excessive erosion.

(8) All stream channel diversions must be designed to
carry the design flow around the disturbed area. The diversions
must outlet into the original channel or a natural channel of
equal cross section.

(9) Diversions in refuse must be lined with soil or a.
suitable substitute unless other erosion protection is provided.

{10) Permanent diversion systems designed to convey
water under a coal refuse embankment by means of a pipe cor
conduit are unacceptable. However, diversion by means of a pipe
or conduit may be permitted during active operation, provided
that (1) height or storage limits for impoundments are not
exceeded, (2) the pipe or conduit is used in conjunction with
surface ditches to meet applicable design storm regquirements, and
(3) the design of the pipe or conduit accounts for durability and
design life, load limits, joint sealing, trash rack protection,
and maintenance reguirements throughout the operational life cf..
the structure.

(f)  Design and Specifications for Hydraulic Structures.
Such structures shall be designed to safely control excessive
erosion by using energy dissipators and/or channel protection, as
necessary, based upon design flow velocity. Seepage control
devices shall be used to prevent undercutting of nonflexible
linings. The potential for landslides or-slcpe failures shall be
considered in the location of all hydraulic structures. Channels
shall not be located on or near an existing landslide. Ko
surface runoff or slurry may be diverted intoc underground mines
unless approved by the Commissioner in accordance with paragraph
{e) subsection 14.5 of these regulations. )

{¢g) Computations. The application shall include all design
data and calculation results. If a computer analysis is used,
only the input data and results used specifically in the design
need be submitted. TIf graphical flcecd routing techniques are
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used, all charts and graphs shall be included. Adeguate cross
sections and profiles shall be given for all hydraulic
structures. . )

(h) All coal refuse impoundments must be analyzed and/or
designed in accordance with this subsection. Non-impounding coal
refuse embankments must be designed in accordance with this
subsection unless any proposed medifications to the design
standards of this subsection are justified through appropriate
stability analysis. The following structural analysis and/or-
design data of ccal refuse embankments and impoundments shall be
presented in graphical cor tabular form:

{1) A sufficient subsurface investigation shall be
performed by a registered prcfessional engineer or engineering
geologist. The number, location, and depth of borings, test
pits, and/or trenches shall be reasonable for the size, purpose,
scils present, and foundation type of the structure. The
investigation shall consider depth of soil to bedrock, field
classification of scgils, character of bedrock, in situ testing,
soil sampling, determination of greoundwater flow and lcocation of
seeps and springs, and a'soil prcfile for critical locations in
the structure, hydraulic structures and other pertinent locations
which may affect the safety of the structure. The number, depth,
and location of boreholes shall be based on the guantity of
material to be impounded and subsurface cconditions. A geologic
study shall also be conducted for impounding structures to
evaluate landslides into the impoundment, bedrock discentinuities
such as soft seams, joints, joint systems, bedding planes, and
fault zoneas which may adversely affect the structure's
perfcrmance. Past and future mining to include height of seam,
depth and cowver rock of the seam, and previcus subsidence
problems shall be considered where subsidence may affect the
safety of the structure. '

(2) Laboratory tests shall be conducted on all
foundation and embankment materials to include soil
classification through hydrometer analysis, density, water
content, compaction tests, shear strength, consolidation, and
permeability unless the scope, characteristics, or design concebt
cf the site make one cr more of these reguirements unnecessary.

(i) sSafsty Facters. A description including plans, design
data, specifications, and cocmputations of how safety conditions
will be achieved. The disposal facility §hall be designed to
attain a minimum long-term safety factor of 1.5; provided further
that a coal refuse site which has the capability to impound water
shall also attain a selsmic safety factor of gt least 1.2.
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(i) Liquefaction. Describe the potential for liquefaction
and provide safeguards against the development of this condition.

{k) ZInstrumentaticon. A description of installation cof
instrumentation such as piezometers, settlement markers, slope -
indicators, and similar monitcring devices shall be included in
the plan to monitor present hazardous conditions, construction
cenditions, and to verify design assumptions. A plan for
monitoring these devices shall also be provided.

(1) Stability Analysis. All stability analyses shall be
done using standard engineering techniques. The submittal shall
include cross sectlons at critical locations in the facility
showing the materials profile, location of critical potential
failure surfaces and their factors of safety, estimated or
measured phreatic surfaces for constructicon and/or long texrm
seepage conditions, and a tabulated listing of strength
parameters used. If a computer analysis is used, only the input
data and results used specifically in the design shall be
submitted. : _

(m) Underdrains. If the disposal area contains springs,
natural or manmade water courses, or wet weather seeps, the
application shall include diversions and underdrains as necessary
to control erosion, prevent water infiltration into the disposal
facility and ensure stability. Diversions and underdrains shall
be designed as follows: ’ '

(1) Runoff from the areas above the refuse pile and
runoff from the surface of the refuse pile shall be diverted into.
stabilized diversion channels designed in accordance with
paragraph (e) of this subsection and subsection 5.3 of these
regulations to safely pass the runoff from a one hundred (100)
vear, twenty-four (24) hour precipitation event. Runocff diverted
from undisturbed areas need not be commingled with runoff from
the surface of the refuse plle. Uncontrolled surface drainage
may not be diverted over the outslope c¢f the refuse piles.

(2) Underdrains shall consist of durable rock or pipe,
and be designed and constructed using current, prudent
engineering practices. The underdrain system shall be designed
toc carry the anticipated seepage of water due to rainfall and
from seeps and springs in the foundation of the disposal area
away from the site, and shall be protected from piping and
contamination by an adecguate filter.  Rock underdrains shall be
constructed of durable, nonacid, nontoxic-forming rock (e.g.,
natural sand and gravel, sandstone, limestone, or cther durable
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rock) that does not slake in water or degrade to soil material,

and which is free of coal, ¢lay or o¢ther nondurable material.
Perforated pipe underdralns shall be corrosion resistant and ]
shall have characteristlcs consastent with the ~long-term life of ..°
the £ill, - - . _ B

(n) Site Preparation. Procedures for clearing and
grubbing. ’ o — - : -

(o) Excessg Material. Procedures for disposal of excess
material resulting from clearing, grubbing, and other site ;
preparation activities.

{p) Compaction Requirements. FProcedures for spreading and
compaction of refuse material during placement.  The material
shall be compacted in layers not exceeding two (2) feet in )
thickness-and-shati-not-have- any- stepe-exceaeding—two- herizental
te-one-verticat;-where-engineering-data-substantiates-that;-and-a
minimum-safety-factor-ef-1:5-witi-be-attained-and-a-minimum
seismic-safety-facter-of-is-Z-wilti-be-attained,.

(g) Sealing Abandcned Cpenings. Plans in accordance with
30 CFR 75.1711 for sealing abandoned openings and covering the.
seal with four feet of an impermsable non-toxic material. . Such
Plans. shall consider prevention of water buildup kehind the
seals, toxicity of the refuse and mine strata, gradient of the
opening, hydrclegic balance and passage of any acid water fto a
treatment facility. If a mine seal is in the impoundment area of
an impounding ccal .refuse disposal site, the seal shall be .
designed to safely withstand full hydrostatic head with a factor
of safety of at least 1.5 against blowout. Higher factors of
safety may be reguired where dictated by the consequences of
failure. Calculations and cross sections used in the analyses
shall be submitted. -

(r) Extinguishment of Burning Areas. Plans approved by
MSHA for the extinguishment of burning areas which contain, at a
minimum, method of extinguishment, safety measures for eguipment
operaters and persons working or living in the vicinity of the
site, and a provision that only thcse perscns authorized by the
operator, shall be involved in the extinguishing cperation.

(s) Underground Dispeosal. Plans for undergrocund refuse
disposal shall be submitted to and approved by the Ccmmissioner -
and the Mine Safety and Health Admlnlstratlon. All plans must
include:

s

250




Title 38 _
C8R 2 o
Section 22 L

{1) Method of disposal including & descripticn of the
source c¢f the transport medium;

(2) Maps of mines where coal refuse materials are to
be disposed with a description of the percent of mine void to be
filled; o T

(3) Description of location of active workings
including plans, specificaticns, and methods of constructing
underground retaining walls;

(4) Potential areas of breakout in active mine
workings and on the surface of the ground;

() Effects of subsidence on the plan;

(6) The effects. on the hydrologic regime including the
location and description of permanent monitoring wells or
monitoring stations;

(7) Cradient of the mine from the backfill area;

{8) Description of the stratum underlying the mined
coal; ’ o ' o '
-{9) Source and guality of the refuse;

(10) The method of treatment of water if released to
surface streams;

(11} A centingency plan formulated to alleviate or
correct any hazardcus conditicons which may result from a blowout;
and T ' '

(12) A description of the surface area to be supported
by the refuse backfill, the anticipated surface effects following
backfilling, "and the method for dewatering the backfill.

(t) Abandcnment Plan. An abandonment plan which addresses
the following requirements and include a schedule for their-
implementation:

(1) No refuse embankment or impoundment may be
abandoned until approved by the Commissioner.

(2) The final top elevation of the refuse embankment

must be higher than, and sloped into, the diversion ditch.
Maximum slope of the top of the embankment to the diversion ditch
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shall be five (5) percent unless ctherwise approved by the
Commissioner. ' - - - :

(3} All pipes under refuse ars=as left as non-
lmpoundlng fills shall be sealed with concrete at the upstream
end prior to abandonment.

(4) At abandonment all fine refuse in the impoundment
pocl shall be covered with a minimum three foot layer of coarse
refuse or other fill material prior to topsoiling unless
otherwise approved by the Ccmmissioner. :

(5) At abandonment all coal refuse shall be covered
with a minimum of four (4) feet of the best available non-toxic
and nen-combustible material in a manner that does not impede
flow from sub-drainage systems. The Commissioner may allow less -
than four (4) feet of cover material where it can be demonstrated
cn the basis of physical and chemical analyses of the growth
medium that the vegetation reguirements of Section 9 of these
regulations will be met.

(6) A certificate of approval for completion of
construction shall be issued upcn completion of the above
requirements. -

22.4 Permit Requirements - Impounding Structures. . In
addition to the requests of the Act and these regulations, coal
refuse disposal sites which have the capability of impounding
water-shall be subject to the special requirements of this
subsection and may be subject to other state and federal laws and
rules and regulations, depending on their embankment size and
holding capacity.

(a) Dam Contrcl Act. A coal refuse site which is -
constructed in such & manner that it: (1) Rises twenty-five
(25) feet or more above the natural bed of a stream or
watercourse as measured from the downstream toe of the embankment
and which does or can impound fifteen (15) acre-feet or more of
water, or; (2) Rises six (6) feet or more above the natural bed
cf a stream or watercourse as measured from the downstream toe of
the embankment and which does or can impound fifty (50) acre-feet
or more of water Iis by definition a dam and is thereby subject to
the provisions cof the West Virginia Dam Control Act set forth in
Chapter 20, Article 5D of the Code of West Virginia. -

(b) Mine Safety and Health Administration (MSHA)
Impoundments. _A ccal refuse site which 1s constructed in such a
manner that it can impound water, sediment, or slurry to an
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elevation of: (1) Five (3) feet or more above the upstream toe
of the structure and can have a storage veclume cf twenty (20)
acres/feet or more, or; (2) Twenty (20) feet or more above the
upstream toe of the structure, cr; (3) Presents a hazard to
coal miners as determined by the District Manager of the Federal
Mine Safety and Health Administration, shall be sukject to the
requirements of 30 CFR 77.215 and 77.216 of the Federal Mine
Safety and Health Administration Regulations. :

(c) Small Tmpoundments. Cocal refuse sites which result in
impoundments which are not subject to the Dam Control Act or the
Federal Mine Health and Safety Act shall be designed,
constructed, and maintained subject to the reguirements of this
subsection and subsectlons 5.4 and 22.5 (j)(6) of these rules and
regulations. ) B :

(d) Hazard Potential. The hazard potential of coal refuse
sites which have the capability of impounding water shall be
determined by the applicant based con the potential loss of life.
that would result due tc a fallure and the classification
determined on the basis of the following criteria:

(1) Class A. TImpoundments located in rural or
agricultural areas where failure may damage farm buildings,
agricultural land, or secondary highways. Failure of the
structure would cause only loss of the structure and loss of
property use such as related roads, but with little additional.
damage to adjacent property. Any impoundment exceeding twenty-
five (25) feet in height measured at the downstream toe or two-
hundred (200) acre-feet storage volume or having a watershed
axceeding five hundred (500) acres shall not be a Class A
Structure.

(2) Class B. Impoundments located in predominantly
rural agricultural areas where failure may damage isolated homes,
primary highways or minor railroads or cause interruption of
relatively important public utilities. Failure of the structure
may cause greatl damage to property and project operations.

{3) Class C. Impoundments lccated where failure may
cause loss of life, serious damage tc homes, industrial and
commercial bulldlngs, lmportant public utilities, primary
highways, or main railroads. This classification must be used if
failure would cause possible 1oss of human life.

(e) Emergency Planning. For a Class C structure or if a
dangerous condition exists, notification and-action proccedures
shall be formulated by the operator or owner, for public
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protection and remedial action in the event of an emergency. All
emergency procedures must be submitted and beccme par:t c¢f the
approved plan. If adequate emergency procedures cannot, for
whatever reason, be formulated by the owner or operator, then he
must so notify the Commissioner in writing. The Commissioner may
then notify the Office of Emergency Services and request that
emergency procadures be developed for the coal refuse site. .

(£) Design Storm Specificaticns. All refuse impoundments
and dams shall be designed tc meet the following design storm
criteria based upon hazard classification.

(1) Class A impoundments shall be designed for a
probable maximum precipitation (PMP) of a six (6) hour or greater
event plus three feet of freebcard, ff-the-sterage-times
effective-height-is-tess-than-37000-tacre-feetiftfeety;-Seoil
Consgservatien-Service-Pend-Standard-378-mav-be-gsubstituceds

(2) Class B impoundments shall be designed for a
probable maximum precipitation (PMP) of a six (6) hour or greater
event plus three (3) feet of freeboard. -

(3) Class C impoundments shall be designed for a
probable maximum precipitation (PMP) of a six (6) hour cor greater
event. ST - : :

(g) Primary and Emergency Spillway Design. All _
impoundments must be capable of passing through a spillway or -
outlet works or a ccmbination therecf, that pocriicn of the design
storm that cannot be safely stored in the impoundment and to draw
dewn the stored portion of the design storm within the specified
terms in accordance with the following:

(1) Class A impoundments must be designed with an open
channel spillway unless otherwise approved by the Commissioner,
Ninety (90) percent of the stored portion of the design storm
must be discharged or removed within ten (10) days after the
storm event. cee -

{(2) Class B impocundments shall be designed with either
an open channel spillway only, or with an emergency spillway and -
a principal spillway together. Ninety (90) percent of the stored
portion of the design storm shall be discharged or removed within
ten days after the storm event.

(3) Class C dams may be designed in one of three ways:
L N
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{A) An impoundment designed without discharge
structures shall be capable cof storing a minimum cf two (2) six
(6) hour duraticn probable maximum storms. Water shall be
remcved from the impoundment to its lowest practical level within
ten (10) days after the sterm event by pumping or by other means
if storm water reduces the storage capacity to one probable
maximum steorm or less.

(B) An impoundment designed with a decant or
principal spillway cnly shall be capable of storing at least one
(1) six (€) hour duration probable maximum storm. Ninety (90)
percent of the stored portion of the storm shall be discharged or
removed within ten (10) days after the storm event.

{C) Aan impoundment designed with either an open
channel spillway cnly, or with an emergency spillway and
principal spillway tegether shall be capable of discharging that
portion of the six (6) hour duration probable maximum storm that
cannot be safely stored in the impoundment. Ninety (90) percent
cf the stored portion of the storm shall be discharged or removed
within ten (10) days after the storm event.

{h) Open Channel Spillways. _All cpen channel spillways
must comply with the design standards cf this section and the
following additional standards: _

(1) Any open channel spillway designed for less than
one hundred (100) percent probable maximum precipitation shall be
provided with freeboard above the maﬁﬁmum water surface as
determined by the equation 1+.025vdl :

(2) ALl open channel spilliways shall be designed to
carry sustained flows where use of nonerodable materials is
proposed for construction, or designed toc carry short term
infrequent flows at nonerosive velccities when sustained flows
are not expected and where earth or grass lined construction is

proposed. .

(3) Excess excavated material not needed %o construct
and maintain the spillway channel must be properly disposed of in
the permit area.

(4) Topsocil removed from channel excavation shall -

elther be redistributed on another part of the permit area or
stockpiled for future use.
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(1} Pipe Spillways. All pipe spillways must comply with
the reguirements of this section and the following additional
reguirements: .

(1) The pipe spillway inlet must be protected by a
designed trash rack. -~ ]

(2} All riser-type spillways must be designed to
prevent vortexing. . : .

{3) A skimming device is required where floating
pollutants exist or are anticipated. : -

(4) An adeguate foundation and bedding shall be
designed for .all pipes and risers. ,

{(5) All pipe spillways shall be de51gned to provide
seepage ccntrol along the conduit, .

(6) The pipe spillway shall be of sufficient strength
to withstand the maximum load of the flll above 1t.

{7) All pipe splllways shall be constructed of
suitable material to resist deterioration for the- deSLgn life of
the facility.

(8) The outlet of all pipes, where blockage by animals
¢an occur, must be protected by an animal guard.

————— fj&——Emergeney Brawdewn-Bevicess-~All-impeundments-meetirg
the-size-requirements-ef-paragraphs-tayr-{tbyy-o»- tey-ef-this
sSubseetion-construeted-after-the-effective-date-af-the-Act-must
be-designed-with-a-gated-drainpipe-or-prinecipal- apitiway-gate-for
draining-the-impeundments—-a1i1- dra:n -pipes-must-meet- the
reguirements-for-pipe-spiiiwavss

22.5 Performance Standards. . The following performance
standards shall be met for all coal refusée disposal sites.

(a) Controlled Placement. All coal refuse sites shall be . ...
placed in new or existing disposal areas within a permit area
designated for this purpose. Ccal mine trefuse shall be placed in
& controlled manner to: : :

(1) Minimize adverse effects of leachate and surface— - - L

water runoff on surface and ground water quality and guantity;
-
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(2) Ensure mass stability and prevent mass movement
during and after construction;

{(3) Ensure that the final disposal facility is
suitable for reciamation and revegetation compatible with the
natural surroundings and the approved postmining land use;

{4) Not create a public hazard; and
(3) Prevent combustion.

(b} Extranecus Refuse. _Coal mine refuse material from
activities located outside a permit area may be disposed of in
the permit area only if approved by the Commissioner. Approval
shall be based upon a showing that such disposal will be in
accordance with the standards of this section.

(c) 8lope Protection. Slope prctection shall be provided
to minimize surface erosion at the site. All disturbed areas,
including diversion channels that are not riprapped or otherwise
protected, shall be revegetated upon completion of ceonstruction.

(d) Site Development. Clearing and grubbing shall be
performed in the disposal area prior to placement of refuse
materjial. Topsoil shall be removed, segregated, and stored or
redistributed in accordance with Subsecticon 14.3 of_ these
regulations. 1If approved by the Ccocmmissicner, organic material
may be used as mulch, or may be included in the topsocil to
control erosion, promote growth cf vegetation, or increase the
moisture retention of the soil.

(e) Final Configuration. The final configuraticn of the
refuse pile shall be suitable for the approved postmining land
use. Terraces may be constructed om the outslope of the refuse
pile if required for stability, control or erosion, conservation
of soil moisture, or facilitation of the approved postmining land
use. The grade of the outslope between terrace benches shall not
be steeper than 2Zh:1lv (50 percent).

(f) Impoundment Within Fill Areas. No permanent
impoundments shall be allowed cn the completed refuse pile.
Small depressions may be allowed if they are needed to retain
moisture, minimize ercsion, create and enhance wildlife habitat,
or assist revegetaticn, and if they are not incempatible with
stability cf the refuse pile.

(g) Topsoiling. Folleowing final grading ¢f the refuse
pile, the ccal mine refuse shall be covered with a minimum of
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four {4) féet "6f fthe best available, nontoxic and noncombustible
material, in a manner that does not impede drainage from the
underdrains.  The Commissioner may allow less than four (4) feet
of cover material based on physical and chemical analyses which
show that the revegetation regquirements of Section 9 ©f these
regulations will be met. ) .

(h) DNotificaticn of Hazardous Conditions. If any
examination or inspection discloses that a potential hazard
exists, the Commissioner shall be informed promptly of the -
finding and cf the emergency procedures formulated for public
protection and remedial action. If adequate prcocedures cannot be
formulated or implemented, the Commissioner shall be notified
immediately. The Ccmmissicner shall then notify the appropriate
agencies that other emergency procedures are requlred to protect
the public. .

(i) Disposal in Underground Workings. Coal mine refuse may
be disposed of in underground mine workings in accordance with
the provisions of paragraph (8) of subsection 22.3 c¢f this
section.

(j) Construction Specifications. New and existing
impounding structures constructed of coal mine refuse or intended
to impound ccal mine refuse shall meet the following
requirements: . - -

(1) Coal mine refuse shall not be used for
construction of an embankment which impounds water unless it has
been demcnstrated to the Commissioner that the stability of such
a structure conforms to the regquirements of this section and the
use of coal mine refuse will not have a detrimental effect on
downstream water quality or the ehvironment due to acid seepage
through the impounding structure. The stability of the structure
and the potential impact of acid mine seepage through the
impounding structure shall be dlscussed in detail in the design
plan. : : o

(2) If an impounding structure constructed of coal
mine refuse oF intended to impound coal mine refuse meets the
criteria of paragraph (c) of Subsection 22.4 of this section, the
combination of principal and emergency spillways shall be
desrgned and constructed in accordance with paragraphs (g) and
{h) of Subsection 22.4 of this section.

(3} 8Spillways and outlet works shall be designed to

provide adeguate protection against erosion and corrosion.
Inlets shall be protected against blockage.:
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(4) Runoff from areas above the dispecsal facility or
runoff from surface of the facility that may cause instability or
erosicn of . the iImpounding structure shall be diverted. into
stabilized diversion channels designed to safely pass the runoff
from a one hundred (100) year, twenty-four (24) hour
precipitation event.

{5) Impounding structures constructed of or impounding
coal mine refuse shall be designed sco that at least ninety (90)
percent of Lhe water stored during the design precipitation event
can be removed within a ten (10) day period.

{6) No coal refuse impoundments shall remain as
permanent impoundments. Upon completion of reclamation, such
structures shall not be capable of storing or impounding water.

(7) Slope protection shall be provided to protect
against erosion and sudden drawdown. Embankment faces shall be
vegetated or otherwise stabilized in accecrdance with approved
procedures. . - : .

(k) Drainage and Sediment Control. Drainage control
measures shall meet the reguirements of Section 5 of these
regulations. After grade release, discharges from the permit
area shall not lower the water quality of receiving streams.

(1) Removal of Abandoned Coal Refuse Piles. Where coal
refuse is to be removed from an abandoned ccal refuse disposal
area under a special permit issued pursuant to subsection (d)
Section 28 of the Act and subsection 3.14 of these regulations,
the following standards shall be met:

(1) Removal of refuse shall be complete when possible
and shall be accomplished in successive horizontal 1lifts with a
maximum elevation difference between working benches of twelve
(12) feet or may be removed down a slope from the top to the tce
previded that the slope is no steeper than ZH:1V. No refuse may
be removed from the toe of the original embankment until the
final removal preoccess. ST

(2) At all times during removal operations, care shall
be exercised to protect the operating personnel, the public, and
toc insure long-term stability in accordance with the approved
plan. T - ) '
(3) Where partial removal is approved, the. final
graded slopes of the remaining refuse shall be no steeper than
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2H:1V and have at least one bench for every fifty (50) feet of
change in elevation.

{4) Should burning areas be encountered, the fires
shall be extinguished in accordance with paragraph (m) of this
subsection, and removal of refuse shall be done in a safe manner..
The final graded slopes of the coal refuse pile shall result™in a -
stable configuration having a static safety factor of 1. 5 as
demonstrated by a stability analysis. . - - -

(5) The total disturbed area shall be regraded in such
a manner as to be compatible with the natural surrcundings and
shall be revegetated in accordance with Secticon 9 of these
regulations. Such regrading and revegetaticn shall occur as
contemporaneously as practicable with removal operations as
reflected in the reclamation plan.

(6) All remaining refuse materials disturbed by the
operation shall be covered with a minimum of four feet cf cover
of non-toxic and non-combustible material sufficient to establish
adequate vegetation except that a lesser cover may be used based
on chemical and physical analysis in accordance with paragraph
(k), subsection §.2, of these regulations.

-(7) Regrading drainage ccntrol shall be provided in
accordance with the approved reclamation plan.

(m) Burning Refuse Piles. Whére bufning or burned refuse.
is encountered in the construction of a new structure or the
reconstruction or removal of an existing structure, the follOW1ng
standards shall be met:

(1) Coal mine refuse fires shall be extinguished by
the person who conducts the surface mining activities, in
accordance with a plan approved by the Mine Safety and Health
Administration. The plan shall contain, at a minimum, provisions
to ensure that conly those perscons authorized by the operator, and
who ‘have an understanding of the procedures to be used, shall be
involved in the extinguishing operations.

{2) No burning or burned coal mine refuse shall be
removed from a permitted disposal area without a removal plan
approved by the Commissioner. Consideration shall be given to
potential hazards to persons working or llVlng in the v1c1nlty of
the structure. - -

22.6 Inspections. A qualified registered professional
engineer, or other gualified professicnal specialist under the
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direction of the professional engirieer,” shall inspect the refuse
pile during construction. The professional engineer or
specidlist shall be experienced in the construction of similar
earth and refuse structures. Inspection reports shall be
retained for review at or near the site.

(a) HNon-impounding Structures. Inspections of non-
impounding refuse piles shall be made at least quarterly
throughout construction and during critical constructicn periods,
which shall include at a minimum:

(1) Feundation preparation including the removal of
all crganic material and teopsoil;

(2) Placement of underdrains and protective filter
systems;

{3) Installatieon of final surfEce drainage systems;
and . . .

(4) The final graded and revegetated facility.

(b) Unscheduled Inspecticns. Regular inspections by the
engineer.or specialist shall also be conducted during placement
and compaction of coal mine refuse materials. More frequent
inspecticns shall be conducted if a potential danger or harm
exists to the public health and safety or the environment.
Inspections shall continue until the refuse pile has been finally
graded and revegetated or until a later time if requlred by the
Commissicner.

{c) Reporting Requirements. The fcollcwing reporting
regquirements shall be met: -

(1) The qualified registered procfessional engineer
shall provide a certified report to the Commissioner promptly
after each inspection, that the refuse pile has been constructed
and maintained as designed and in accordance with the approved
plan, the Act, and these regulaticns. The report shall include
any appearanceg cof instability, structural weakness, and other
hazardcocus conditicns; and

{2) The certified report on the drainage system and
protective filters shall include color photographs taken during
and after construction, but before underdrains are covered with
coal mine refuse. If the underdrain system is constructed in
phases, each phase shall be certified separately. The
photographs accompanying each certified report shall be taken in
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adeguate size and number with enough terrain or other physical
features of the site shown to provide a relative scale to the
photographs and teo specifically and clearly identify the site.

22.7 Impounding Strictures. Inspection of impounding
refuse piles shall be made by a qualified registered engineer or
other gqualified professional specialist under the direction of
the professional engineer. The preofessiocnal engineer or
specialist shall be experlenced in the censtruction of L
impoundments. . _ . . _ Lo- . '

(2) Inspection Freguencies. Inspecticn shall be made
regularly during constructicn, upon completion of censtruction,
and at least yearly until removal of the structure or release of
the perfeormance bond. Ari-impoundments-shali-ke-axamined-at
iteast-guarteriv-by-a-quaiified- perscon-designated-by-the-ecperator
for-appearances-cf-structurai-weaknesses-or-ether-kRazardous
conditionss - : B

(b} Reporting Requirements., The gualified professional
registered engineer shall prompily, after each inspection,
provide to the Commissioconer a certified report that the
impoundment has been constructed and maintained as designed and
in accordance with the approved plan and these regulations. The
report shall include discussions of any appearances cf any
instability, structural weakness, or other hazardous cecndition,
depth and elevation of any impounded waters existing storage .
capacity, and existing or reguired monitoring procedures and
instrumentation, and any aspects c¢f the structure affecting
stability.

(¢) Examinations. Examination of impoundments meeting or
exceeding the size .specification or other criieria set forth in
the federal Mine Safety and Health Administration regulations at
30 CFR 77.216 shall, in addition to meeting the inspection
requirements of paragraphs (a) and (b) of this section, comply
with the MSHA requirements of 30 CFR 77.216-3. :

Cther impoundments shall be examined guarterly by a
qualified person designated by the operator for appearances of
structural weaknesses and other hazardous conditions.

(d) Filing of Reports. A copy of each inspecticn report
shall be retained at or near the mine site.
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STATE QF WEST VINSINIA

DEPARTMENT QF ENERGY
1615 WASHINGTON STREET. EAST
CHARLESTON, WEST WIRGINIA 26311
TELEPHONE 348.3500 =

GASTON CAPERTEN i Larry W 'Geurge
v . . .
GOVERNOR Commissioner

September 5, 13580

Mr. Jochn Ranson

Secretary )

Department of Commerce, Labor .
and Environmental Resources

R-151 Capitol Complex

Charleston, West Virginia 25301

Dear Mr. Ranscn:

The Division of Energy (DOE) was authorized by the 1980
Legislature to promulgate amendments to its rules and
regulations governing surface mining and reclamaticon operations
(CSR 38-2). All such amendments are subject to review and
approval by the federal Qfifice of Surface Mining Reclamation
and Enfcrcement {(OSMRE), as provided in federal regulations 390
CFR 7322.17. These provisions alsc reguire DOE to update its
regulations o conform to recent amendments to federal
regulaticns. As a result of OSMRE's revliew, and in response tc
recent changes in federal regulations, the DOE is required to
revise the subject amendment to more fully comply with federal
provisicns. Also, DOE wishes to amend its regulaticns to
incorporate a number of administrative policies.

Therefore, it will be necessary for DCE to amend the
existing legislatively-approved regulations in a manner
indicated in the attached propecsal.

Your approval of this acticn is respectfully reguested
pursuant to Chapter 5F of the Code c¢f West Virginia.

S;%Z;;;;ij

Larry W. George
Commissioner B -

ILWG:cc

Attachment




